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1. 



Receipt is acknowledged of a preliminary amendment and a prior art 



information statement filed March 23, 2005. 



2. 



Claims 1-10 are pending in this application. 



3. 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 



all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability, shall not be negatived by the manner in which the invention was made. 



The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Jacobson et al U.S. 6.015,684 alone or further in view of Choi, KR2001 04421 OA [claim 



Jacobson et al teaches the following: 

"Start-up conditions are 8 standard liters per minute (SLPM) aeration and 
500 rpm agitation. The pH is controlled at 5.5 with 750 ml 1 :3 dilution of 
reagent grade ammonium hydroxide, NH.sub.4 OH. Food grade antifoam 
is added as required. The culture is fed 1750 g glucose (Cerelose.TM., 
CPC International, Summit-Argo, III.) as a 50% by weight solution at a rate 
such that the glucose concentration is less than 5 grams per liter (g/l), 
preferably between 0.1 and 2.5 g/l throughout the fermentation. Dissolved 
oxygen is controlled by agitation and airflow to between 20% and 90% 



10]. 
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saturation. Results of such fermentations with UBV-AX3 and 4 are 
presented in Table 1 :" 

which disclosure renders the claimed language prima facie obvious for claim 1 which 
recites: 

"A fermentation method of astaxanthin using Phaffia rhodozyma 
comprising the steps of: (a) in the growing phase, feeding of a nutrient 
medium containing glucose or sucrose based on the specific growth rate 
(.mu.) of Phaffia rhodozyma cells, and (b) in the astaxanthin production 
phase, feeding of the nutrient medium based on the astaxanthin 
production rate, while keeping the glucose concentration in the 
fermentation broth almost 0 q/L during the whole fermentation 
period '; 

since it is considered that 0.1 g/L is almost 0 g/L 

If there are any other differences with respect to the u range, pH, temperature, 
concentration, nutrients, reagents employed for controlling the pH or gassing rates, 
these conditions based on the disclosure of Jacobson et al would have been prima facie 
obvious for one skilled in the art absent unexpected results or process steps. 

Claim 10 pertaining to the microorganism employed in the production of 
astaxanthin would have been prima facie obvious to substitute for the microorganism of 
Jacobson et al in view of the advantages taught by Choi whereby the microorganism 
strain generates astaxanthin in a high yield in a short period of time which would be 
prima facie obvious for one of ordinary skilled in the art to reasonably expect to obtain 
higher yields in a shorter time using the strain of Choi in the process of Jacobson et al 
absent unexpected results. 



4. 



No claim is allowed 
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5. The specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 

6. Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Examiner Lilling whose telephone number is 
571-272-0918 and Fax Number is 571-273-8300. or SPE Jon Weber whose telephone 
number is 571-272-0925. Examiner can be reached Monday-Friday from about 7:30 
A.M. to about 7:00 P.M. Any inquiry of a general nature or relating to the status of this 
application should be directed to the Group receptionist whose telephone number is 
(703) 308-0196. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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